1

Entitlements in Law and History
As a legal idea, the concept of an entitlement is utterly mundane. But the substantive content and distributive effects of the range of legal entitlements are not matters of indifference, rather they reflect and enact distinct political values. Legal entitlements do not descend from the sky, but are created by human actors who make moral or philosophical decisions, explicitly or implicitly, about who is deserving or undeserving of reward within a chosen economic structure. The politics of race, gender, and class are filtered through these choices.
Lucy A. Williams, 1998 1 In December 1817, sixty-six-year-old George McBeth of the Pendleton District of South Carolina, a veteran of the American Revolution, petitioned the United States Congress to grant him Federal income assistance. McBeth admitted that he had not received an injury in the service of the nation that would entitle him to disability benefits. Nonetheless, he hoped that he could rely upon the Government in his time of need. Aged, infirm, and incapable of supporting himself and his elderly wife, he had no relatives or connections upon whom to rely for support during "the short time that m[ight] remain of his frail existence." McBeth ascribed "no particular merit" to himself for having fought in the Revolution, but begged Congress to shelter him from "the pitiless storms of adversity" and "shield him from the chilling grasp of utmost poverty." As his acquaintances would attest, he was an "honest, honorable, sober upright man" who sincerely believed that he had "claims upon the bounty of his country, whose liberties he fought for and whose independence he aided in establishing."
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McBeth was not alone in thinking that the United States should come to his aid, as the many petitions and claims sent to Congress in the late eighteenth and early nineteenth centuries demonstrated. Rawleigh Christian of Northumberland County, Virginia, another veteran of the Revolution, wrote to Congress in December 1817 to ask for "something for his immediate support and also such an annual pension as [Congress] m [ight] think just, taking into consideration his services and situation." He had devoted the prime of his life to the American cause, having fought in seven major engagements between 1774 and 1781 as a soldier in the army. Advancing in age, feeling the effects of his war wounds, and incapable of earning a living through his own labor, Christian "thr [ew] himself on the justice and bounty of the Congress of the United States under the most thorough assurance that they w[ould] not suffer the worn out Soldier of the Revolution to pine in want for that pittance which would be like a drop from the ocean of a great and wealthy country."
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Congress received the petition of Nathaniel Kinnard of Portsmouth, New Hampshire, in January 1818. It detailed Kinnard's decades of devotion to the United States, from his enlistment as a soldier in the revolutionary army in 1775 to his discharge as the commander of the cutter New Hampshire in 1815. He had "served the whole of two Wars, during which he ha [d] suffered more than five years imprisonment & captivity." Like McBeth and Christian, the sixty-three-year-old Kinnard felt "compelled to throw himself on the bounty, or the justice of his Government, for that decent support to which his own means [we]re totally inadequate." He prayed that Congress would add him to the pension list or otherwise provide for him so that "the few remaining days, or years, which m[ight] be allotted to him, [would] not be embittered with the reflection, that while he ha [d] devoted the best period of his life to his country, his services & sufferings should have resulted in the Poverty of himself and his family."
4
On March 18, 1818, President James Monroe signed a bill establishing a Federal pension program for aged, impoverished veterans of the American Revolution. The legislation had been passed by overwhelming majorities of both chambers of the Fifteenth Congress of the United States. According to its terms, surviving patriots who had served in the Continental Army or Navy until the Revolution ended, or for at least nine months during that war, and who were in need of their country's support because of reduced circumstances, became entitled to Federal pensions for life.
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The enactment of the Pension Act of 1818 was a watershed event. Most obviously, it committed the U.S. Government to playing an active and direct role in the alleviation of poverty. The Pension Act constituted a major departure from the uncertain and highly localized support provided under the poor laws, establishing a vital new source of national-level income assistance for thousands of citizens and a new partner for state and local entities charged with caring for the poor. In conferring entitlement status upon aged veterans, the act also constituted an expression of "enforceable virtue," which embodied new national standards for public morality and civic responsibility. In addition to inaugurating an important new Federal social role, the Pension Act entailed a critically important congressional turn toward a novel type of public policy: statutes entitling groups of citizens to Federal benefits via public benefit programs. Entitlement programs are such standard fare today that they seem to be an intrinsic part of public affairs. As a policy strategy, however, they were an invention of the early national period. An essentially new form of public law, entitlements proactively granted Federal largesse to citizens sharing certain designated characteristics. Such a device deviated radically from the tenets of representation and fiscal responsibility enshrined in the political and constitutional culture of early America, which obligated legislators to respond directly to the petitions and claims of citizens like McBeth, Christian, and Kinnard on an individual, case-by-case basis.
In creating pension entitlements in 1818, Congress acknowledged decades of struggle for recognition by the military veterans who had fought to establish the American nation. Yet, as many men petitioning for Federal aid soon learned, the Pension Act passed by Congress did not recognize or reward the efforts of all veterans.
7 Instead, it took an overtly selective approach in designating a category of eligibles, restricting benefits to a carefully delimited subset of the men who had served in the Revolutionary War. Many people who celebrated the Pension Act's enactment apparently were willing to overlook the selective perception involved in its establishment. Others, however, were appalled by the new law's selectivity, which seemed to violate contemporary legal norms barring legislation that operated "partially" upon particular classes of citizens, advancing inegalitarian conceptions of citizenship and distributive justice.
In embracing entitlements as a device for programmatically addressing the presumptively similar characteristics and circumstances of groups of citizens, Congress relinquished some of its legal authority and duty to determine the worthiness of individuals. This created a need for an administrative branch of government and invested it with significant powers over citizens' lives. At the same time, the American state gained the power to construct abstract categories of desert and reward, signaling what kinds of people and behaviors would be deemed virtuous and meritorious by the nation. America's original entitlements bound citizens and their loyalties to the government of the United States, but not in such as way as to engender passivity. Rather, Federal entitlements urged positive actions in the service of Government goals, by members of the military and civilians alike. Mobilizing the energies and imaginations of thousands of American citizens, entitlement programs allowed multiple thorny problems of national governance to be addressed simultaneously, be they conquest, territorial expansion, or the elimination of native peoples.
The scope of the 1818 Pension Act was unprecedented when its terms were inscribed in the statute books of the United States. In form, however, it was not entirely new, for it joined a set of earlier enactments that programmatically entitled other select groups of Americans to land and monetary benefits. Because the Federal government had extended the Continental and Confederation Congresses' commitments to provide for men injured in the service of the state, the pension program of 1818 was grafted onto an existing pension plan for disabled veterans. A set of land-related entitlement programs was also already in place. Federal law granted land to certain classes of veterans who had fought in national forces during the Revolution and the War of 1812, and bestowed special purchase rights upon select categories of civilians who had settled illegally on the public domain. New pension and land entitlements would soon be added to those on the books in March 1818, further extending the beneficence of the United States to particular "types" of citizens. Together, these early American entitlements constituted the United States' first "system of national public care." 8 The establishment of this early system of Federal social aid, and the coincident invention and legitimation of programmatic, legal entitlement as a Federal policy practice, had enormous consequences for the institutional development of the American state, the contours of American civic life, and the shape of future U.S. social policy.
Rethinking the American State and American Governance
The idea that an important system of national social provision came into being in the United States at the turn of the nineteenth century may confound readers steeped in the conventional wisdom that a Federal social role did not meaningfully exist in the United States until the 1930s. Even those acquainted with recent revisionist scholarship situating the origins of Federal social policy in the Civil War pension system may be perplexed to learn that major programs of public care existed well before the Civil War and Reconstruction. For many, the absence of an American "welfare state" before the late nineteenth or early twentieth century logically denies the existence of antebellum social programs of enduring significance. Theda Skocpol, most notably, ignores Federal land benefits in her account of the origins of social policy in the United States, and dismisses the establishment and expansion of Federal military pensions before the 1860s as "minimal" compared with what was to come later, even though she otherwise emphasizes that policies shape politics.
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Those who understand the early American state to have been a limited, underdeveloped, premodern shell may similarly be confounded by the notion of a significant early-nineteenth-century system of national social benefits. The preeminent works detailing American state formation postpone the evolution of genuine "stateness" until the middle to late nineteenth century, when the exigencies of the Civil War and Reconstruction led to the development of wholly new forms of central authority and capacity.
10 By the terms of these and other accounts, the insubstantial, essentially frail entity that was the antebellum American state would not have been capable of enacting and implementing Federal social policies and programs on behalf of the nation's citizens. Not until the victory of the Union's forces, as Richard Bensel puts it, would the American state gain the "fundamental attributes of territorial and governmental sovereignty."
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It is unfortunate that some of the finest scholarship on American political development not only fails to account for the empirical realities of early Federal institutions and social welfare policy but, moreover, effectively dismisses them, creating large blind spots in our field of vision. These blind spots will not disappear until we begin to rethink the qualities of the early American state and its policies, elucidating the attributes that it possessed and the goals it could and did achieve, instead of focusing upon the features that it lacked and the tasks it could not and did not accomplish.
A critical first step in this reconsideration is that of identifying the scholarly tendencies that have worked to camouflage the true dimensions of the American polity in its formative years. One of these tendencies is the almost systematic inattention that has been paid to the institutional dimensions of early American governance during the past several decades, even by scholars of a "new historical institutionalist" stripe, whose research focuses on the relations between institutions, social forces, and political outcomes and their consequences. Richard John has attributed this inattention to the emergence of new traditions in historiography that discounted the role of state institutions in the early republic, effectively rendering analysis of the structural features of American governance passé.
12 Only very recently have scholars begun to redirect their focus toward the law, public policy, and public administration of the early national period in an effort to assess how governmental institutions, in combination with ideas and social circumstances, enduringly influenced the developing nation. Much more remains to be discovered about governance in the United States' early national period. John has also diagnosed the myopia that results when early American governance is evaluated in terms of anachronistic understandings of state and "stateness," such as when the nation's original administrative apparatus is measured according to comparisons with the post-Civil War or even the twentieth-century administrative state. Such judgments render the state building and governance that took place before the 1860s prehistoric, effectively consigning them to an interesting but irrelevant past. This is regrettable, for meaningful and far more appropriate comparisons can and should be drawn between the institutional arrangements and policy outputs of the founding generation and those that existed immediately prior to the framing of the Federal Constitution.
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These insights of John's provide a valuable starting point for an inquiry into the true qualities of the early American state, but they need to be extended to reveal the ways in which our vision is also distorted when American "stateness" either is appraised in terms of inapt international comparisons or assessed solely in administrative terms. Federally organized, formally dedicated to the principles of popular sovereignty, representation, and citizens' rights, and curiously invested in both liberal and illiberal pursuits, 14 the early American state was in key respects a state like no other. The institution at the core of this unique state was not the executive, as is implied by studies measuring state strength according to central administrative capacity, but rather the nation's legislature. It was the U.S. Congress that was the key institutional player in establishing political stability, prosperity, and security while expanding the American nation and forging a national community -in no small part through the establishment of the entitlement programs chronicled in this book.
Just as incongruous assessments of the state and state capacity skew our vision of the realities of early American governance, so too do analyses predicated upon contemporary understandings of the welfare state. The welfare state is an extremely problematic standard for evaluating the national social programs of nineteenth-century America, because those programs were not necessarily enacted with the goal of constructing a deliberate, holistic system of care or even intended primarily as what we now think of as "social policy." This does not mean that they should be viewed as insignificant providers of welfare or classified as a different "type" of policy, such as military policy or land policy. Instead, they should be recognized as forms of governance established under changing conditions of democracy, which constituted systems of public benefits appropriate to particular historical circumstances. Like their counterparts in modern welfare states, these benefits were legal entitlements.
Calling eighteenth-and nineteenth-century Federal benefits "entitlements" may be fraught with some danger, since the term has strong modern associations, means strikingly different things to different people, and usually carries a strong political charge. Many who take the sign of that charge to be positive understand entitlement programs to indicate that a given nation-state recognizes certain basic commitments to its citizens, whether they take the form of universal guarantees for all (in T. H. Marshall's words, the "social rights of citizenship") 15 or more discretionary allocations. Those reading the sign of the charge to be negative, by contrast, typically comprehend entitlements to invoke the specter of welfare, or unearned, noncontributory assistance. To them, the word entitlement is either a term that signifies a welfare benefit per se or a label that contains the potential to invite social stigma, whatever program it might be applied to.
There is nonetheless an inherently neutral understanding of entitlements -the one relied upon in this book -that takes the term entitlement simply to identify a particular form of public law or policy: one that grants public benefits to groups of "like" individuals programmatically, on the basis of the statutory eligibility criteria of deliberately enacted legislation. achieved the status of constitutional guarantees in the United States.
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Equally important, however, is the fact that it is the programmatic dimension of entitlements as a form of public law that distinguishes them from the sporadic acts of legislative generosity found in private law. This distinction admittedly is not vital to an understanding of the modern world of social policy, for public law is now at the core of the legislative process. However, it is absolutely essential to an understanding of American political development in the late eighteenth and nineteenth centuries, when the congressional agenda was dominated by private claims and private legislation. Early American legislators devised the programmatic entitlement of categories of citizens as a formal alternative to the one-time, ad hoc grants of aid or preferential treatment that were then their normal mode of response to citizens' individual and unpredictable claims of need and right.
To underscore this formal dimension of entitlements is not to suggest that their substance is unimportant. Entitlement programs distribute certain resources and impose certain burdens. They confer identities, encourage preferences, establish understandings, and enable experiences. The particulars of specific programs matter. Yet, the common structure shared by all entitlements is also significant. As the case studies of America's original entitlements found in the following chapters demonstrate, different programs tend to generate similar institutional processes, serve the same ideological functions, and produce the same kinds of political dynamics. In both form and substance, entitlements play a vital role in composing states and societies, as well as the institutions and characters that inhabit them.
This book explores how, why, and with what effects national legislative bodies selectively entitled groups of Americans to social benefits from the very beginning of the nation's existence, starting with land grants and disability and service pensions for veterans of the Revolutionary War. It shows that entitlements were a primary instrument by which the fledgling U.S. Government constituted itself and the new nation during the first century of the Republic's existence. First, and perhaps most obviously, there was a vital substantive link between entitlements and the concrete geographical development of the nation. The national-level pension and land entitlements legislated by the Continental and U.S. Congresses from 1776 on facilitated the establishment, consolidation, expansion, and reconstruction of the United States through military and civilian conquest, allowing the Revolution to be won and American sovereignty gradually to be extended over a continental republic of unprecedented size.
State building went hand in hand with these processes, and entitlement programs played a major role in the development of national institutions. To begin with, they allowed the new American state to build and sustain a capable national military -no mean feat in a country philosophically opposed to professional or standing armies. Entitlements also necessitated and justified the establishment of a national treasury and a public domain, even as they simultaneously required their use. They shaped the development of Congress, contributing to the establishment of the committee system and the emergence of modern legislative behavior rooted in programmatic responses to group demands. Early American entitlements also spurred the creation of a Federal bureaucracy, since government agents of various kinds were needed to process, verify, and police applications for programmatic benefits and organize their disbursement. The nation's first entitlement policies even affected the evolution of the federal courts by provoking conflicts over procedural justice and the distinction between legislative and judicial roles and functions.
Entitlements also figured prominently in the evolution of the U.S. Constitution's meaning and, more generally, in the development of law and legality in the United States. The creation of Federal pension and land entitlements involved the practical incarnation of foundational American legal concepts that were not self-executing, including the separation of powers, federalism, Congress's taxing and spending authority, property, the right of petition, and representation. Looking at the actual record of the first hundred years of U.S. governance through the lens of statutory entitlements, we learn that original understandings of institutional functions, derived from colonial legislative precedent, vested adjudicatory authority over certain kinds of claims in Congress rather than the courts.
18 The mechanism for conveying those claims to Congress was the petition, a form of political speech so vital as an expression of the will of the people, and as an instrument that structured politics and the processes of representative government, that the ability to petition became the capstone of the rights protected by the First Amendment.
19 Contrary to what the standard legal historiography would have us believe about pre-New Deal limits on Congress's authority, neither federalism nor the provisions of Article I of the Constitution prevented Congress from establishing new forms of property, including the pensions, land grants, and preemption rights that played a significant role in social provision from the early days of the nation's existence. The history of America's early entitlement programs indicates that much of the dialogue that took place about the meaning of the Constitution from the late eighteenth to the mid-nineteenth century took place in Congress, not the judiciary. It was a dialogue that was produced by the dynamics of the interaction between citizens and their representatives: one that demonstrated that America's original constitutional culture was produced as much in practice as in theory, and as much from the bottom up as from the top down.
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Because most of America's original entitlement programs were very selective, distributing benefits to relatively small subsets of the American people, they gave rise to debates both in and out of Congress about the meaning of distributive justice and redistributive obligation. Even in instances when the enactment of particular benefits was widely supported, there was significant concern about the constitutive effects of creating formal legal categories of citizen deservingness, or about the ways in which the practice of selective entitlement might reach into social and political life to affect everyday patterns of thinking and acting.
21 It was understood that beyond providing a substantive inducement for citizens to become invested in state endeavors like Indian removal and expansionism, entitlements also contributed symbolically to the formation of political and legal consciousness. Entitlements were a form of social knowledge. They suggested new avenues by which people could make claims and demands, generated new expectations about the Federal role, imparted an understanding of statutory benefits as rights, and shaped conceptions of identity and citizenship. Partisan, sectional, and electoral concerns as well as the politics of self-interest undoubtedly figured prominently in arguments over program establishment, expansion, and retrenchment. Yet, citizens and their representatives in Congress also struggled with questions of principle, as can be seen in debates over the legal or political nature of claims of entitlement, the meaning of justice and honor, the extent to which Congress was to be guided by legislative precedent, and the kind of republic that the United States was intended to become. The first American entitlements thus played a major role in the constitution of a distinctly American, exceptional state: one that largely was organized around neither universal social provision nor even social provision per se, but rather around the selective entitlement of certain citizens who advanced the diverse goals and purposes of the Federal government. Entitlements were designed both as retrospective rewards for past service to the nation and as prospective incentives for citizens to behave in ways that Congress deemed necessary for the achievement of national objectives. In essence, Congress created and disbursed particular entitlements in order to recruit people to do the Government's bidding, whether that was fighting foreign enemies, exterminating Native Americans, settling upon southern or western lands, or establishing certain forms of economic development on the frontier.
Congress's practice of selective legal entitlement, and the understandings it both sprang from and generated, simultaneously transformed particular individuals into virtuous citizens while ignoring others' claims of need and right, fashioned geographic and social communities around newly created, quasi-private property, and brought about the destruction of the communities and lives of indigenous peoples. This would have an enduring influence on the scope and direction of congressional authority, the contours of Federal social policy, and the meaning of American citizenship. Although land entitlements evinced a discernible shift toward universal provision during the homestead movement of the midnineteenth century, the Civil War and Reconstruction resulted in a return to Federal governance that enshrined selective entitlement as a standard operating procedure. That the American state of the late nineteenth and early twentieth centuries failed to incorporate citizens broadly and equitably into the polity is perhaps not surprising given this legacy. This book portrays the early American state as it grew into the relatively cohesive and autonomous organization that claimed and exercised sovereignty over a signficant portion of the North American continent and its population during the late eighteenth and nineteenth centuries. Its specific focus is upon one way in which that state grew, through its development of a policy device that utilized the state's extractive and rhetorical capacities simultaneously to privilege particular interests and extend into ideological space to define American conceptions of identity and citizenship. The rest of this chapter explores that policy device in depth, drawing upon both historical examples and contemporary struggles to illustrate the kinds of contests over meaning and frames of meaning that entitlement programs have always engendered.
Rethinking Entitlement(s)
Entitlements work most obviously in a top-down way, establishing public benefits and burdens and shaping people's perceptions, attitudes, and behavior. Yet, they are also given meaning from the bottom up, in social relations and politics. The worthiness of citizens is constructed both by entitlement programs, as they are implemented via particular administrative arrangements, and by the ways in which societal norms and ideas about deservingness become part of the architecture of those programs. In analyzing any system of social provision, historic or contemporary, it is critical to look beyond the definitions of desert that emanate from formal institutional locations to consider how citizens' social identities and statuses, rights and obligations, relationships, and behaviors are influenced by entitlement programs and the ways those programs are understood. It is also important to identify the ways in which individuals and groups consciously invoke beliefs about entitlement in order to give shape to a state and its policies.
A rich and growing body of scholarship has emerged in recent years to examine the effects of legal practices, institutions, and language on social and political identity. Scholars have investigated how law is implicated in people's struggles to define themselves as individuals and as groups, and how legal processes influence and respond to those struggles. Of particular interest have been the processes by which people and things come to be recognized as differentiable, how difference is inscribed in and reified by legal categories, and how legal forms and categories work to direct and constrain people's preferences and construct their expectations.
23 This is because knowledge of the social world and the categories that make it possible "are the stakes, par excellence, of political struggle, the inextricably theoretical and practical struggle for the power to conserve or transform the social world by conserving or transforming the categories through which it is perceived."
24 Legal categories play a particularly critical role in constructing the social world, because law has particular force in shaping human decisions about what is natural and unnatural, normal and abnormal, legitimate and illegitimate, acceptable and unacceptable.
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Entitlements are an extraordinarily overt and powerful form of law. Their eligibility requirements reflect deliberate decisions about issues of social definition, made by state actors who have chosen at a particular historical moment to recognize certain citizens and mark them as deserving of tangible public benefits. This does not imply that entitlement programs necessarily represent a uniform political consensus, that the identities they endorse are solely the product of their making, or that those identities are not subject to resistance, contestation, and change. To the extent that entitlements stimulate and justify belief in the deservingness of certain citizens at the expense of certain communities, though, the stories they tell and the strategic suggestions they impart are central to a larger epistemological framework. 26 In the aggregate and over time, entitlements play a central role in the development and legitimation of nation-states. First and foremost, they are policy devices that engineer a large part of the terrain that is social and political reality. Thinking about entitlements in this way is not intended to deemphasize the unique politics of particular programs, but rather to emphasize the ways in which the structure shared by all entitlement programs influences their politics and vice versa. This can be seen more clearly if we consider two potential methods of social provision, justified by political ideologies that are polar opposites.
27 One is social provision via "the market," under which no one is entitled to anything, and the state's role is minimal and noninterventionist (in essence, classic liberal capitalism). The other possibility is that of universal social provision, where by all citizens are entitled to, and the state charged with the distribution of, an array of nonrival, nonexclusive public goods.
28 Obviously, neither the market nor universal social provision has ever existed in anything close to pure form in practice, for the market would degenerate into anarchy without the legal and military apparatus of the state to sustain it, and universalism always requires the establishment of at least some basic categories of selection (for example, categories determining disability or old age). This is why the key to understanding any given system of social provision lies first in recognizing the conscious programmatic action that establishes its entitlements and then in carefully analyzing those entitlements' particular categories of selection, degrees of selectivity or exclusiveness, and policy purposes at relevant points in that system's historical development. Entitlements are not natural functions of governments, but rather reflect strategic choices between those policy alternatives that seem within the realm of the possible in specific jurisdictions at specific times. 28 To term a public good "nonrival" or "indivisible" means that a quantity of that good may be consumed by one citizen without in any way diminishing the consumption opportunities of others. A "nonexclusive" public good is a good that, when supplied to one citizen, cannot be denied to others. 29 As suggested earlier, those policy alternatives may have little if anything to do with the conscious, deliberate construction of a "welfare state," yet they nonetheless may come to constitute a national system of care.
The case studies that form the core of this book demonstrate that the U.S. Government typically relied upon very selective entitlement programs for key groups of citizens as a dual means of social provision and state building during the first century of its existence. This shaped the people's notions of the kinds of political claims that could and should be articulated and by whom, encouraging certain behaviors while constraining others. In the formative years of the polity, Americans learned to argue over what reasons were adequate for winning particular entitlements. As time passed and additional selective benefits were legislated by Congress, they argued less and less about whether fighting for entitlements was the best use of their energies, or whether an array of highly selective entitlements was a proper foundation for a national system of care. Debates over the disposition of the public domain did engender consideration of the central state's basic obligation to provide during the 1830s, to the extent that arguments rooted in the natural rights of man were transformed into powerful new arguments about the social and political rights of citizens. However, the politics of section and race that culminated in the Civil War derailed that civic conversation. Only in principle would the Homestead Act of 1862 extend the nation's beneficence to all in need of home and farm. Congress's subsequent creation and expansion of an inegalitarian pension system benefiting only Union veterans of the Civil War dealt a major blow to nineteenth-century visions of a national system of social provision rooted in the guarantees of citizenship.
The E-Word in Contemporary American Politics: What's in a Name?
Many of the battles that historically have erupted over American social benefits have had to do with the details of particular entitlement programs. Thus it was something of an unusual development when entitlements per se became the focus of public attention in the United States in the late 1980s and early 1990s. Concern that entitlement spending was "threatening the nation's future" became so strong that a presidential commission was appointed and charged with making recommendations on entitlement and tax reform in late 1993. 30 Critics also warned that
